This article highlights aspects of the tort system of compensation for personal injury by comparing the provision made for workers under the state's industrial injury scheme. The relative significance of the two schemes has rarely been considered and has not been dealt with in any law journal. Although lawyers are ever-present in tort claims, they have little involvement with applications for social security benefit.
INTRODUCTION
Tort scholars have rarely related the common law system of compensation to other schemes of public or private insurance which make provision for those suffering personal injury. In particular, comparisons of tort with the benefits provided by the welfare state are hard to find. Academics seem to not to be interested in the interrelation of the tort system with other forms of compensation even where there is a direct effect upon the damages that are paid. 1 However, Patrick Atiyah's Accidents, Compensation and the Law which first appeared in 1970 still stands as the outstanding exception to this closed-world analysis of tort. As part of a much wider perspective Atiyah compared tort with workmen's compensation. This became especially relevant following the report of the Pearson Commission which recommended that a no-fault road accident scheme be created based on that which had been established for industrial injuries.
2 Some members of that body even hoped that deducting these and other benefits from common law claims would eventually mean that tort would 'wither away.' 3 A few years later Atiyah was still able to write 4 :
'It is hard to believe that anyone could make a dispassionate review of the tort system and the industrial injury system without coming to the firm conclusion that on almost every count the latter is the superior and more up to date model of a compensation system.'
Much has happened since. Instead of withering away, tort actions have flourished:
there are four times as many claims brought today than there were forty years ago when the Commission reported. By contrast, the industrial injuries scheme has been cut and cut again in efforts to reduce welfare expenditure and rationalise benefits.
This might lead one to suppose that the industrial scheme has become increasingly irrelevant to policy makers. However, it is argued here that a comparative analysis such as that undertaken by Atiyah is still of considerable value to students of the law of tort: it can help reveal the distinctive features of the common law action so that we can better assess the value of such litigation against the provision made more generally for those who suffer injury. This article also breaks new ground in using a range of statistics to bring the respective schemes up to date and thus provide a firmer base for describing how they operate in practice.
We begin with a summary of the history of compensation for injured workers.
Then the present day significance of both schemes is assessed by considering the number of claims processed and the total compensation paid out. Next we compare various aspects of entitlement under each scheme and consider how the compensation is assessed and delivered. The final section looks at how claims are processed and administered and the relative cost of the two systems. Throughout the article more detail is given about the industrial scheme than tort because most readers are likely to be more familiar with the common law system.
HISTORICAL DEVELOPMENT
Although the origins of tort liability lie in pre-medieval times, the first reported case of an employee suing his employer for personal injury was not until 1837. 5 The claim failed, and relatively few such actions were brought in that century and much of the next. There were many reasons why workers did not sue. It is true that the legal rules were very much against them: proving that another was at fault for their injury was fraught with uncertainty and, if any wrongdoing was established, workers faced several draconian defences which enabled employers to avoid liability entirely. 6 If a worker was found to have contributed in any way to his accident his claim was barred.
The same result followed when judges all too readily found that a worker had impliedly consented to running the risk of injury. Men were seen as free agents, knowledgeable about the risks encountered and either able to avoid them or walk away from the job. 7 The ease with which they were blamed, or even blamed themselves, for injuries that occurred was all too evident. Judges were inclined to accept that most accidents were caused by the negligence of workmen alone and it was they, rather than employers, who needed a deterrent to improve the safety of the workplace. 8 As a result they 'quashed nearly every innovative attempt to create law favourable to workers,' 9 and at best only weak and confused rights emerged.
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A more important obstacle than these legal rules which limited claims was the 'living law.'
11 That is, the real difficulties for employees lay not so much in the tort textbooks yet to be written but in the realities of workplace power and relations, and in people's attitudes towards misfortune. The suggestion that an injured worker might have considered suing his master is very hard to contemplate. For example, in
Merthyr, that crucible of the industrial revolution, no iron worker or miner for a second would have thought that he could have brought a claim against the likes of the Crawshay family or any of the other ironmasters. Lawsuits were simply not a plausible option.
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There were many reasons for the absence of claims. A root cause was that many workers were not aware that a wrong had been done to them. An accident was an everyday occurrence and part of their way of life, and the risk of injury was seen as in the hands of Fate rather than the employer. 13 There was a culture of stoicism and fatalism. 14 If workers were aware that a wrong had been done, they were ignorant of how to take matters further. Often illiterate, they lacked the support of their fellow workers for there were only limited labour organisations to help them. It is true that for some workers there were guilds and nascent trade unions and there were friendly societies which could provide support at least in the short-term. 15 However, these organisations did not begin to fund legal claims until many years later. Had anyone thought of seeking redress they would have had to act alone: finding a lawyer able and willing to act would have been almost impossible, especially in the new centres of industry. Workers would not therefore know, for example, that as plaintiffs they could not testify on their own behalf. 16 In contrast, they would have been all too aware of the difficulties of getting others to speak out publicly against their employer and the ease with which their account could be contradicted.
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If an action were brought, there was the prospect of incurring costs which almost no worker could bear. 18 A more significant deterrent in practice was the likelihood that a tort claim would lead to the loss of work-related benefits such as employer's sick pay, or continued employment in an easier job, or medical treatment from work https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2827667 at 10, forthcoming Arizona LR. 'Prior to the emergence of altered understandings of the sources of causal agency in the universe that accompanied the advent of modernity in England and America, fortuitous injuries to humans were thought of as "caused" by agents, such as God, fate, nature, the cycles of history, and a social order with relatively fixed ranks, that were independent of human will and determined the destinies of individuals and societies. Being injured, like falling sick, was treated by this view of causal agency as the equivalent of "fate" or "God's will" or as a punishment for failing to conform to the conduct expectations associated with one's rank in the social order.'
14 Bronstein above n 7 at 96. doctors. 19 The wives or children of injured workers might be more readily given a job by the employer to make up for the loss in family income.
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Suing an employer 'often meant antagonising the most powerful men in the region and jeopardizing not only one's employment prospects, but also one's housing, church membership and even access to town poor relief.' 21 Nor could workers endure the lengthy, complicated and uncertain litigation process itself. Defence tactics included adopting morally questionable strategies 22 such as approaching still dazed victims to sign settlement agreements for paltry sums. 23 Ultimately any claims were opposed by the better lawyers who were able to specialise in civil litigation as a result of the repeated work and higher rewards that were on offer from defendants and their insurers.
The final difficulty faced by workers was that they often needed what tort could not supply: urgent recompense to replace their wage loss. As a result, they were all too ready to accept any money that was on offer. 24 In cases where the employer offered to pay some sickness benefit or provide medical care a 'receipt' had to be signed and this could release the employer from any liability in tort. The injured were thus contractually barred from pursuing a claim. A similar result was achieved by later legislation which dealt with the consequences of accepting a statutory payment that was on offer without having to prove the employer at fault. If the worker 'elected' 20 Bronstein above n 7 at 57 and Friedman above n 11 at 373: 'The hope of getting or keeping work was more important to most workers than the slim chance of winning a lawsuit.'
21 Witt above n 17, at 55. 22 Friedman above n 11 at 371.
23 Witt above n 17 at 62. Similarly Wilson and Levy above n 19 vol 1 chap 8. In their preface they note insurers 'learnt how to bring the maximum of pressure upon injured workmen to accept less than their just dues.' Kostal above n 5 at 382 records that doctors in the pay of railway companies would secure releases from legal liability from the many railwaymen they treated.
to take this payment his right to sue for damages at common law was lost. 25 In reality the worker had little choice: no-fault compensation provided an immediate and assured amount, whereas the damages suit offered only a remote prospect of obtaining an uncertain sum via a very unpredictable route.
After a decade of trade union pressure, some of the more egregious legal constraints on taking action were partly removed by the Employers' Liability Act 1880. The Act made an employer liable when a worker was injured in certain specific situations although, in effect, these still required proof of wrongdoing. Even then many groups of workers were not covered. In limited circumstances the Act also removed the defence of common employment whereby a claimant was prevented from suing at common law if he were injured by a fellow worker who was also employed by the same employer. 26 However, the Act did nothing to modify the other harsh defences and the compensation that it provided was severely limited. The reform was extremely modest with the result that the tort action remained largely irrelevant. 27 As observed in the USA, in practice the tort system in the late nineteenth and early twentieth centuries was one of 'non-compensation.'
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Gradually all this changed. Not only was there a shift in workplace power relations and the 'living law' such as to make tort claims more likely, but also the tort rules themselves were further eased. For example, the defences were imposed less readily and their effects made less severe. However, claims still remained few and far between whether made under the Employers' Liability Act or at common law. The new social insurance model set up by the Attlee Labour government was a core feature of its welfare reforms. Building upon the no-fault principle, it excluded private insurers from the system and also discouraged the participation of lawyers.
New tribunals rather than the traditional courts were used to adjudicate matters in a more informal and accessible way. When devising the scheme, it was even questioned whether access to tort for work injuries should continue as before: should the 'alternative remedy' be retained? Eventually it was decided that it should, but not before the abolition of tort in this area was seriously considered. 35 As a result, the U.K. is now in a minority of countries to allow both workmen's compensation and tort claims to proceed in parallel. The absence of an 'employer privilege' in this country restricting tort claims is sometimes overlooked by those academics and practitioners who seem to view the ability to sue at common law as almost an inalienable right of universal application.
Since 1948, in spite of a series of reforms designed to reduce expenditure and improve efficiency, the no-fault scheme has proved surprisingly resilient. In 1978 it was still paying out three times as much as the tort system in total, and there were seven times as many beneficiaries. 36 It was not until 1995 that tort paid out more money for all its injuries than did the industrial scheme for work injuries alone. What is the present day importance and scope of the scheme and what has happened to tort in the meanwhile? , 1997, 1999, 2003 and 2007) . 39 The Unit was set up by Government in 1989 to recover from damages certain social security benefits that claimants receive as a result of the tortious injury. All claims for personal injury must now be that some of those injured are able to claim both tort damages and industrial benefit.
THE NUMBER OF CLAIMS AND THE COMPENSATION PAID
In theory the two schemes cover a wide range of injuries that can be suffered at work.
However, as discussed below, there are various exclusions from the schemes and in practice there are also many injured workers who, for a variety of reasons, do not bring a claim.
A. Tort Claims
In the last forty years or so there has been a 20 per cent fall in the number of work- total number of claims from all injures has quadrupled to almost a million. The main reason for this lies in the rapid rise of motor claims which have almost doubled in the last ten years and now constitute almost four out of five cases. 48 It has long been the case that a smaller proportion of those injured at work sue in tort compared to those who are injured by motor vehicles. In 1978 it was suggested that whereas one in four injured following a road accident made a claim, only one in ten did so following a work accident, and only one in 67 did so if they were injured elsewhere. 49 More recently, on the basis of self-reporting statistics, the Trades Union Congress estimates that it is still the case that the rate of claiming is low with only one in seven people injured at work going on to seek compensation.
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'Lumping it' is still a common response to injury.
51
The fact that work injury claims in tort are only reduced slightly from what they were forty years ago does not mean that they have always been around the same figure five years from 1999 when claims were allowed about 760,000 were registered.
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Following the closure of these schemes in 2004 the annual number of employers' liability claims has fallen by two thirds to its current average of 94,000.
B. Benefit Claims
Following the introduction of the state's industrial injury scheme in 1948 the number of claims increased every year for the first 16 years: they rose from 16,000 in 1949 to a peak of 214,000 in 1965. Since then they have been almost decimated and now stand at only 25,000. 53 The decline has not been even. Thus in the ten years from 1965 they fell by a third to 143,000 whereas just over ten years later they were 17 per cent lower at 119,000. 54 In these twenty years to 1985 they had fallen by almost half from their peak. In part the decline reflected greater safety in working conditions but it was also caused by reforms of the industrial scheme itself such as when short-term injury benefit was abolished and later when reduced earnings allowance was withdrawn. There were some exceptional years when claimant numbers rose. This happened especially after new entitlement was established or further extended for particular diseases. However, generally claims continued to fall significantly so that in 1998 there were 75,000, ten years later 40,000, and now there are only 25,000. The decline means that for every benefit claim under the scheme there are almost four others that are brought in tort. Therefore, it is clear that, although once of comparable importance, the industrial scheme now compensates many fewer newly injured workers than tort.
However, against this must be balanced the fact that there are 301,000 industrial disablement pensions currently in payment. 55 This is three times the annual number of settlements in tort for work injuries. 56 The high number of pensions is the result of the accumulation of entitlement over many years. Although every year there are many more people receiving industrial benefit compared to tort damages, this is only because the benefit is paid as a pension in contrast to the single lump sum usually awarded in tort. The old injuries continue to affect the figures.
Another consequence of the build-up of pensions in the system is that the average age profile of the recipients has markedly increased: about two thirds of recipients are now aged over 60. Apart from age, there is also a clear sexual division with four times as many men than women receiving the pension. 57 On average, claimants are assessed as suffering between 30 and 40 per cent disablement and receive about £54 a week.
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The maximum award is £168 but even this is less than a third of the average gross weekly wage.
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C. Total Compensation Paid
When combined, the tort and industrial injury system provide injured workers with about £1.6 billion a year. Here the industrial scheme is the senior partner accounting for almost a billion of that expenditure so that it distributes half as much again to injured workers than tort. This is again because of the accumulation of pensions in the scheme. In 2014-15 £963 million was spent on the industrial benefit. 60 This is about 20 per cent lower than the highest level reached almost thirty years ago in 1986-87 when the equivalent of £1,209 million was spent. The fall in the expenditure does not match the sharp decline in the number of claims over that period. This is because the pensions awarded from those claims can last a lifetime and thus affect the expenditure figure for many years. In a broader context, expenditure upon both tort and industrial injuries benefit are of limited significance when compared to overall expenditure on welfare benefits: they account for only 0.9 per cent of the total of £168 billion.
57 DWP, II above n 41 We can therefore roughly estimate that, excluding payment for legal costs, the amount of damages actually distributed to claimants is about £600 million a year. This is less than two thirds of the monies distributed in benefits under the industrial scheme.
THE EXTENT OF COVERAGE
Under the industrial scheme benefit 'shall be payable where an employed earner suffers personal injury caused … by accident arising out of and in the course of employment ….' 66 These words are examined here in outline to highlight some key aspects of entitlement and to draw comparisons with tort.
A. The 'Employed Earner' and the Self-employed
By compensating only 'employed earners' the industrial scheme confines its benefits to the 26 million workers who are employed as opposed to the 5 million or so who are self-employed. 67 Although it has been argued that the latter are just as deserving of compensation, concern has been raised that if they were brought within the industrial scheme it would create uncertainty because of the greater difficulty in identifying whether they are in the course of their employment when they are injured.
A recommendation that at least those who work in construction and agriculture and are self-employed be brought within the scheme has not been implemented.
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In comparing tort we similarly find that the primary common law duties are only owed to employees. However, where the tort action is based on vicarious liability anyone who is injured can sue. In that respect tort has wider coverage because claimants can include not only those who are in business for themselves but also, for example, visitors to the workplace or members of the public injured on the roads or elsewhere by the negligent employee when doing his job.
B. 'Personal Injury' and the Treatment of Minor Claims
Unlike tort, the industrial scheme has two measures designed to exclude small claims from being brought. However, in practice both systems are overwhelmingly concerned with minor injuries. In tort these 'pure' mental injury cases occupy many pages of student textbooks. They are a primary concern for those chapters dealing with the problem areas when determining the scope of the duty of care. However, in practice these cases are much less significant than the books imply.
For example, post-traumatic stress disorder is a factor in less 5,000 of the million personal injury claims brought each year and in the great majority of these cases physical injury is also involved. Although this is not the place to examine course of employment in detail, 83 one aspect can be mentioned here: how does any fault of the claimant affect entitlement to benefit? At first sight it may appear that tort is very different from the industrial scheme because it requires proof of fault whereas wrongdoing seems to have little part to play in a claim for benefit. In particular, the defence of contributory negligence reduces damages in perhaps about a quarter of all tort claims 84 whereas no such percentage reduction can take place under the industrial scheme. Critics of the fault principle argue that it is an uncertain standard, difficult and expensive to apply, and it often does not correspond to popular notions of moral responsibility for causing injury. 85 Supporters of the benefit system therefore celebrate the absence of fault from the state scheme. However, this difference between the two schemes may not be quite so stark. This is because, if the claimant's conduct creates a new or different risk from that which arises from the employment and this risk is the real cause of the accident, then the injury will not arise out of and in the course of employment and the claim will fail entirely. This argument can have a greater effect than contributory negligence in tort because it may deny all benefit under the scheme instead of leading to only to a partial reduction in compensation. This is illustrated by the refusal of any industrial benefit to employees who were injured when they left their place of work for their own purposes by going off to explore another part of the building. 86 However, in more 83 For an interpretation of the phrase in relation to the scheme see Lewis above n 54 chap 2, and for more recent analysis of tort decisions see P. Giliker, Vicarious Liability in Tort (Cambridge: CUP,
2010) chap 6 and D. Brodie, Enterprise Liability and the Common Law (Cambridge: CUP, 2012).
84 It is very difficult to analyse the effect of the defence of contributory negligence in practice upon the overall system because the parties need not agree whether and to what extent the defence is a factor in the final settlement. However, it was thought to be the cause of the reduction in damages in a quarter of all settlements studied by D. 
E. Accidents and Diseases
Under the industrial scheme there are only two routes to obtaining benefit: the claimant must show that injury is either the result of an 'accident' or a 'prescribed disease.' Unlike tort where claims for disease are open-ended, the industrial scheme confines claims almost entirely to those appearing on a legislative list which also prescribes the occupations or work processes with which they may be associated.
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Against this limiting factor must be balanced a particular advantage given to claimants under the scheme and which is not enjoyed by those who sue in tort:
proving causation of a prescribed disease is made much easier by statutory presumptions which help establish the necessary work connection with a particular employment. This means that if the claimant has worked in a listed occupation for the minimum specified time and develops the relevant disease it is presumed that it has been caused by the employment.
Historically the accident route has been the more important than that for disease even though there is evidence that the victims of disease are more likely to have serious medical needs and be left with residual incapacity. 89 Of the 275,000 disablement benefit pensions still in payment no matter when entitlement first arose there are 201,000 being paid for accidents compared to only 74,000 for prescribed diseases. 90 However, this disguises the fact that disease has become much more 87 R(I) 2/63(T). 88 The dividing line between accidents and disease is sometimes unclear and the scope of an 'accident'
is not as limited as it may appear. As a result there are diseases which are found to have been caused by an accident and they are compensated even though not on the prescribed list. 
THE COMPENSATION AVAILABLE
A. Full Compensation and the Emphasis on Non-Pecuniary Loss
On the surface there appears to be stark contrast between the two systems with regard to the amounts of compensation they can provide. Their aims when assessing the claimant's loss seem very distinct. However, as shown below, the practical effect of these differences is much less than might be supposed.
Tort aims to provide full compensation in order to return the claimant as close as possible to the pre-accident position. 106 In theory it tailors the compensation to the circumstances of each individual by making a very subjective assessment of the loss suffered. By contrast assessment under the industrial scheme compares the claimant to a person of the same age and sex who is of normal health. This objective approach ignores the claimant's own personal or social circumstances. Instead disablement benefit is mechanically fixed by using simple tables which prescribe the degrees of disability to be associated with the loss of faculty, almost all being based upon anatomical loss. All in the same bracket get the same award irrespective of the extent that their injury affects their everyday living. These differences between the two systems account, on the one hand, for the eye-catching news coverage given to tort claimants who receive multi-million pound awards and, on the other, the relative anonymity of beneficiaries under the industrial scheme. But how far does the portrayal in the media accurately reflect the scope and importance of each scheme?
A major reason for the potential difference in payment in the two systems is that tort tries to compensate in full for financial losses whereas the industrial scheme almost entirely ignores such claims whether they are for loss of earnings or the cost of care. Instead disablement benefit, in effect, is a payment exclusively based on nonpecuniary loss. for minor injury, most tort claims involve very little, if any, financial loss. A key fact insufficiently emphasised in tort texts is that two thirds of the total damages paid are actually for non-pecuniary loss 108 with by far the most common type of claim involving a motor accident which causes minor neck injury and no financial loss. 109 In practice, therefore, both tort and the industrial scheme focus their attention on the non-financial effects of injury. In doing so they privilege what has been classified as a secondary, less important, form of compensation compared to the primary need for replacement of direct financial loss. Despite this, it remains true that only in tort is full compensation possible and only in tort can lump sums be paid which, when they take into account lost earnings and care costs, can be in seven figures. The highest one per cent of awards account for almost a third of the total damages. 110 It is in these unusual cases that the industrial scheme cannot begin to match tort damages even if the capital value of the social security pension is taken into account as described below.
Thirty years ago there were several different benefits available under the industrial scheme but today only disablement benefit remains. Although loss of earnings is not covered by the scheme today, this was not always the case. Reduced earnings allowance was available and used to account for 40 per cent of expenditure on the industrial scheme. Although it was abolished in 1990, past entitlement has been maintained. This means that there are 97,000 old pensions for reduced earnings allowance still in payment compared to the 205,000 pensions for disablement benefit alone. 111 The allowance was withdrawn because of its complexity and, in particular, because of the burden of determining the precise reduction in earnings. This was in spite of a maximum award being set which, in practice, prevented 90 per cent of claimants from obtaining their full loss. If we compare tort, a similar precise calculation must be made to assess exactly the pounds and pence lost. This very subjective approach is watered down in practice by the use of several rough and ready rules but the computation still demands the use of high resources and is one of reasons for the tort system being so expensive to operate as discussed below.
B. Lump Sums versus Pensions and their Capitalised Values
A major distinction between the two systems lies in how the compensation is delivered: whereas the industrial scheme pays benefits exclusively by means of a pension, 112 the great majority of tort awards take the form of a once-and-for-all lump sum. Although this single payment is obviously the most efficient way of disposing of the mass of small claims, it has attracted much criticism especially when it has proven insufficient in cases of long-term serious injury. There are a number of reasons to account for this potentially inadequate provision. For example, the lump sum cannot be reviewed later to cater for an unforeseen deterioration in the claimant's condition. 113 In contrast, a disablement pension can be increased if the original injury becomes worse. Again, whereas the traditional lump sum cannot be supplemented if the claimant outlives the life expectancy projected when the award was made, entitlement under the industrial scheme continues to protect the long-lived. As long as disablement continues, payments can endure through incapacity, unemployment and retirement and may end only on death, no matter at what age. Disablement pensions also enjoy the protection against price inflation given to other welfare payments. In contrast, recipients of tort awards in the past have seen their monies eroded by a combination of inflation and market fluctuations which affect the return they are expected to make by investing their lump sum. To counter some of these criticisms a new way of paying damages has been developed. In some tort cases involving very 112 Lump sums which used to be awarded for minor injuries were abolished in 1986. At that time the maximum was £4,000.
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There is a very limited 'provisional damages' procedure which offers additional payment if a risk identified in a court order actually materialises. serious injury it is now possible to obtain periodical payments instead of the lump sum. 114 The regular payments can be arranged to be free of tax and can be indexed to protect against inflation. Crucially, they can avoid the artificial presumptions upon which the lump sum has been based and which have diminished its value over time.
115
However, they still cannot readily protect against unforeseen deteriorations in the claimant's medical condition.
The value of an industrial injuries pension can be very high if assessed in capital terms. This is partly because it can last for life and is protected against inflation, as just discussed, but also because it is tax free and is not means-tested. Generally, the pension does not lead to a reduction in other contributory benefits available under the main social security scheme. and £55,000. 117 Under the industrial scheme the younger the worker the more valuable their total pension, whereas in tort age rarely affects the non-pecuniary damages paid unless the claimant is very old. The overall comparison illustrates that, over the course of their lifetime, almost all workers suffering lesser injury obtain far more for their non-pecuniary loss from the industrial injuries system than they would for pain and suffering and loss of amenity in tort. However, it must be remembered that the industrial scheme, unlike tort, offers nothing for any earnings loss or for the cost of any private care that may be needed.
The comparison can be taken further by examining what would happen in the case of the most catastrophic injury, such as quadriplegia or severe brain damage. The maximum basic pension which could be awarded by the industrial scheme is £168 a week, equivalent to £8,736 a year. 118 For a 21 year old the capitalised value of the basic pension is £761,255 and for a 60 year old it is £254,916. These figures are again comparable with the prescribed amounts of between £271,000 and £337,000 awarded in tort for the most severe injury. Indeed, for younger claimants the scheme in effect pays twice as much as tort does for non-pecuniary loss. However, we must remember that the tort system would also take into account the financial losses and care costs incurred. This means that invariably in such a case, especially if a high income earner is involved, the award in tort would run into millions of pounds and the difference with the industrial scheme would then be very apparent.
ADJUDICATION AND ADMINISTRATIVE COST
As part of general social security provision, the industrial injuries scheme is administered by the Department for Work and Pensions. Claims are determined by the law that would be applied by a judge in a court hearing. 123 Especially in cases of low value, rough and ready rules of thumb are applied to dispose of many claims as efficiently as possible and limit the bill for costs.
Insurers process these routine payments and they decide which elements of damage they will accept or contest. It is unusual for them to contest liability, one study revealing that insurers' files 'contained remarkably little discussion of liability', finding it initially denied in only 20 per cent of cases. 124 As a result, insurers make at least some payment in the great majority of personal injury claims, often because the costs are such that they are not worth contesting too vigorously. It has been suggested that about 95 per cent of work injury cases supported by trade union solicitors result in some payment to the claimant. 125 Tort thus provides a structure for processing mass payments of small amounts of compensation before any formal legal proceedings are begun. Court litigation is very much the exception rather than the norm.
In contrast, private insurers have no part to play in the state-run industrial injuries scheme. All claims are adjudicated and there is no scope for informal bargaining.
There is no question of a claimant accepting a deal outside the tribunal for a lesser sum than that to which he is entitled. Nor is contributory negligence to be applied with all its vagueness and uncertainty. There is only limited room to manoeuvre for those administering the industrial scheme. Unlike in tort where the calculation of damages is a key issue, almost all disputes focus upon basic entitlement to benefit rather than the amount due. On appeal, the tribunal system offers an efficient, cheap and speedy system of justice. 126 Although the procedure is much less formal, work injury cases differ from other social security cases because claimants are more likely to be assisted by their trade union and sometimes represented by a lawyer. 131 Data collected for one survey reported by Lord Justice Jackson, above n 38 chap 2 para 2.6 showed that for 280 personal injury cases which had come before the District Court the claimant costs alone amounted to £1-80p for every £1 of damages paid. On average, costs exceeded damages for cases settled up to £15,000 in the 'fast track' procedure. Similarly, the legal cost of the special schemes of compensation for coalminers was very high even though proving fault in those cases was not required and almost none went to court. See above n 105 and associated text.
claimants received damages which averaged £3,100 their legal costs were £10,400.
132
Both tort and the industrial scheme focus upon minor injury claims where costs are likely to be out of proportion to the compensation paid. But only in the industrial scheme -where there are no insurers, fewer lawyers and a simplified procedure -is the costs ratio within what many would view as acceptable limits.
Whereas benefit claims are resolved within three to eight months, tort claims take much longer. Even though small sums are usually involved, the majority take between one and two years to process and settle. 133 If a case goes to court the time taken is much longer, averaging between three and five years. 134 The more serious the injury, the longer the time it takes. As a result it can be said:
'If it were not for the social security system, which provides many claimants with benefits during the settlement process, the tort system would probably have collapsed long ago.' 135
In this sense, any later action begun in tort may be seen as merely supplementary to the benefit claim. However, in the minority of cases where there is serious injury and substantial financial loss the large lump sum award of damages can make the weekly benefit payment look insignificant and merely peripheral to the tort litigation.
CONCLUSION
In reconsidering the relationship between the tort system and that for industrial injuries this article has explored the effect of each in practice. In particular, the statistics revealed here support findings which may surprise some readers. Just over twenty years ago the industrial scheme was providing more compensation in total than all the damages paid for personal injury in tort no matter where the injury occurred. With the exponential rise of motor claims in tort, the industrial scheme has now been overtaken. However, it still distributes more money each year than the tort system does for work injuries alone. It pays out half as much again as tort and it continues to compensate three times as many workers.
Although true, these statistics can easily mislead. Most of the beneficiaries under the industrial scheme first started receiving their pensions some years ago and these old injuries have accumulated in the system. For new accidents and diseases tort is far more important for it deals with almost four times as many claimants a year. Although in historical terms, therefore, the two systems can be seen as of comparable value, it is clear that today tort is the more significant source of compensation for those who are newly injured. In addition, for the minority who are seriously injured, tort is unchallenged in potentially providing full compensation for the loss suffered.
Traditionally both schemes have found it difficult to compensate claims involving mental injury and stress. The work connection has been difficult to prove. That same reason accounts for diseases in general having had only a minor role to play compared to accidents. However, this is now changing. Under the industrial scheme diseases constitute the majority of new awards whilst in tort they constitute a third of all workrelated claims. Even though this may be only the tip of the iceberg of occupational illheath, the statistics gathered here offer a fresh perspective on the growing importance of disease to the two regimes.
In other respects the schemes on the surface appear to have very different bases of entitlement: whereas the tort claim is supposedly founded upon proof of another's wrongdoing, the state scheme operates irrespective of fault. However, when we look more closely this distinction may not be quite so clear. Both systems use the 'course of employment' formula to determine the work relationship and, in theory, fault of the claimant can then be raised in relation to both schemes. In addition, although the tort system emphasises fault more, in practice many smaller claims are settled without contesting the issue. In effect, both schemes largely provide mechanisms for paying small amounts of money irrespective of wrongdoing to those who suffer minor injury.
When we compare the compensation offered, although there seem to be stark differences in theory between the two systems, these are again much reduced in practice. Unlike tort, the state scheme does not profess to embark on a subjective assessment of the claimant's loss in order to restore the position enjoyed before injury took place. In particular, nothing is paid for any financial losses whether for lost earnings or the costs of care. In catastrophic injury cases the benefit claim is therefore much less important than the millions of pounds potentially available from tort.
However, for younger claimants suffering the most serious injury, the pension paid under the industrial scheme can still equate to a lump sum value of around £750,000.
Such serious injury cases are few and far between. Instead both systems predominantly deal with minor claims. It is then that the capitalised value of the social security pension can often be shown to greatly exceed that portion of the damages award which is paid for non-pecuniary loss. In many cases the value of the pension will exceed even the total damages paid in tort whether for pain and suffering or apart. In tort the rough and ready factors applied to settle almost all claims out of court stand in contrast to the formal rule-based adjudication evident in the applications for benefit. It is somewhat ironic that lawyers play a major role in the informal settlement system of tort but rarely feature in the other. Tort negotiations predominantly focus upon the amount of damages claimed whereas disablement benefit disputes are more concerned with basic entitlement rather than final value.
The speedier and cheaper resolution of claims under the industrial scheme may indicate a simpler and less personal process but may also point to major criticisms of tort. When the cost of administration is almost as much as the compensation paid to claimants it must be questioned whether the game is really worth the candle.
This last point was a key factor for Atiyah forty years ago when he concluded that the industrial scheme was the superior and more up to date compensation model.
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Although this article traces the decline of that scheme, it is argued here that lessons 136 Above n 4.
can still be learned from the history of workmen's compensation and how the no-fault system operates today. Fundamental questions are posed about how compensation ought to be delivered to those who really need it and at what cost.
